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Cross-Border Law

Whep a
work visa
wontdo

Helping B-1
business travellers
get to the U.S.

If you have ever won-
dered whether your client
will need a traditional
work visa to enter the U.S.,
a B-1 visa may be an
option — but you will need
to decipher the fine line
often walked by U.S.
immigration counsel in
advising their clients on
this issue.

The B-1 visa is the most used
and the least understood visa; if
you do not focus your practice on
U.S. immigration, you should
always seek a second opinion
from a lawyer who does.

The purpose behind the B-1
visa is to foster international
trade relationships between the
U.S. and foreign nations. With
this in mind, the B-1 visa is
therefore not a “work” visa per
se, but geared toward business
travellers who are fulfilling the
mandate of building on trade
relationships and international

MARK
BELANGER 1&N Dec 824 (BIA

commerce between the
U.S. and foreign nations.
The two leading deci-
sions that set forth the
definitive test on whether
2 foreign national quali-
fies as a business visitor
are Matter of Hira, 11

1966) and Matter of
Neill, 15 1&N Dec. 331
(BIA 1975). In Matter of Hira, a
foreign national travelled to the
U.S. on behalf of a Hong Kong
manufacturer of custom-made
men’s clothing items. This par-
ticular foreign national would
accept payment for the order,
take measurements and send
back the order to the overseas
employer for handling.

The foreign national received
payment for his services, but the
payment was not from a U.S.
source and he demonstrated
that he intended to return home
See B-1 Page 16
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An oddity in Cross-Border Law

The case of the cannabis catapult

Border agents recently observed a group of people allegedly smug-
gling drugs across the border — by catapult.
U.S. Border Patrol agents were operating a video surveillance sys-
tem near Naco, Arizona, when they observed an unusual structure. It

Visa application options
dependent on nationality

B-1
Continued From Page 14

to his country of origin after his
services had been rendered. He
was found to be eligible for B-1
entry by the Board of Immigra-
tion Appeals.

B The foreign national must not
receive any direct remuneration
from a U.S. souree; and

B The foreign national’s employ-
ment and purpose of his or her
U.S. visit must be a necessary inci-
dent of international trade or
commerce.

intended entry.

Certain foreign nationals may
be sponsored by the Visa Waiver
Program (VWP), which also
allows those individuals to avoid
submitting a traditional consular
application for the B-1 visa.
However, as is implicit in the

turned out to be a large catapult and a group of people were allegedly Contrast this result with that of If the purpose of your client’s name of the program, certain
preparing to launch drugs over the border with the device. The border | Matter of Neil, where a profes- visit meets these basic criteria, he  options afforded a regular B-1
agents contacted Mexican authorities, who disrupted the attempt and | sional engineer for a Canadian or she may be an eligible B-1vis-  visa holder are “waived” when

seized 45 Ibs. of marijuana, according to TucsonSentinel.com.
Drug smuggling appears to have reached a new high. — Natalie Fraser
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firm regularly solicited business in
the U.S. and rendered consulting
services to the firm’s U.S. custom-
ers. The Board of Immigration
Appeals held the foreign national’s
activities went beyond activities
incidental to international trade
and so the foreign national was
not permitted to enter the U.S.
under B-1 status.

These contrasting decisions
suggest the following conclusions

itor to the U.S.

The B-1 visa may be used in
lieu of other visa categories,
such as an H-1B (specialized
knowledge) or H-3 (trainee).
This may remove the need to
make an expensive or time con-
suming work visa application.
Given the right circumstances,
this can be very helpful in mov-
ing personnel into the U.S. on
an expedited basis.

entering under the visa waiver
program, which may not suit
your client’s needs. The other
route to take in applying for a
B-1 visa is through the U.S. Con-
sulate where your client resides.

The B-1 visa may reduce the
time and expense of applying for
a traditional work visa — which
will make for happy clients and
in return, happy lawyers. ®
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have the intent to return home
after the purpose of the B-1 visit
is completed;

B The principal place of busi-
ness for the foreign national
must be abroad;

therefore apply for this status at
the port of entry they decide to
use to enter the U.S. and the U.S.
Customs and Border Protection
Agency will adjudicate these
applications at the time of

associate counsel at Cross Border
Law, practising in both Van-
couver and Washington State.
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‘No convenient, authoritative means

Corrupt
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priation of state funds by repres-
sive foreign leaders.

Barbara Cox, vice-president
and chief anti-money laundering
officer for BMO Financial Group,
told The Lawyers Weekly the legis-
lation is similar to already existing

of checking' list

laundering legislation. As a result,
financial institutions may have
already had these individuals on
their radar”

However, she cautions, there is
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eign state to temporarily freeze
assets that these former leaders
and their entourage have placed
in Canada,” he said. “This new
legal tool enables Canada to fight
corruption and support demo-
cratic reforms and accountability
by ensuring that we can freeze
any misappropriated property
when the authorities of a foreign
state ask us to do so.

The legislation applies to any
person in Canada or Canadian
outside Canada with specific sec-
tors listed in s. 8 of the Act. These
include banks, trust companies,
loan companies and securities
firms, said Shinfield. There is,
however, an exclusion mechan-
ism available under permits
issued by the minister.

Willful contravention of the
legislation can result in a max-
imum fine on summary convie-
tion of $25,000 or five years
imprisonment.

Cox said the requirements of
the legislation itself are not
unique and, indeed FACFAO
lifts language from other legisla-
tion. But prior to FACFAQ, she
said, there was alack of a trigger
that would require the freezing
of assets of designated PEPS in
cases like Tunisia or Egypt,
where there was no UN resolu-
tion or international body
requesting the regulations.

“The [government] put it
through in record time,” Cox said.
“It’s pretty simple legislation. It
imposes an ongoing duty to deter-
mine if you are holding property
for the named people and requir-
ing you to refrain from dealing
with that property”

“The Governor in Council
must satisfy itself that these indi-
viduals are PEPs before they can
be designated,” she said. “The
concept of PEPS is not new at all
as it’s embodied in federal money

been added or dropped off.

“We have to just keep checking
the regulations,” Cox said. “There
is no convenient, authoritative
means of checking”

Added Shinfield, “They have
an obligation to go through
their databases and make sure
they’re clean”

And, while other names may
appear on lists coming out of the
Department of Foreign Affairs or
the Office of the Superintendent
of Financial Institutions Canada
for designated persons listings
and sanctions laws dealing with
terrorists, terror groups and
other listed and sanctioned per-
sons and entities, Cox said FAC-
FAO lists individuals whose
assets are of interest directly in
the body of the regulation. &

B

We wont to hear fram youl
Emoil us at: thw@lexisnexis.ca



